AMENDED IN SENATE SEPTEMBER 8, 2003
AMENDED IN ASSEMBLY MAY 12, 2003
AMENDED IN ASSEMBLY APRIL 9, 2003

CALIFORNIA LEGISLATURE—2003-04 REGULAR SESSION

ASSEMBLY BILL No. 1285

Introduced by Assembly Member Salinas
(Coauthors: Senators Denham and McPherson)

February 21, 2003

; icles.
An act to amend Section 1600 of the Penal Code, and to amend Sections
6607 and 6608 of thedlfareand Institutions Code, relating to sexually
violent predators, and declaring the urgency thereof, to take effect
immediately.

LEGISLATIVE COUNSELS DIGEST

AB 1285, as amended, Salinas—\ehicles—speeial-licenseplates:
agriedltaral-desigiSexually violent predators

Existing law defines a sexually violent predator as a person who has
been convicted of a sexually violent offense against 2 or more victims
and who has a diagnosed mental disorder that makes the person a
danger tathe health and safety of others in that it is likely that he or she
will engage in sexually violent criminal behavior. Existing law provides
that the Director of Corrections may identify an individual who is in
custody under the jurisdiction of the Department of Corrections who
may be a sexually violent predator and refer him or her for screening
and evaluation, as specifidxisting law provides that the person shall
be committed for 2 years to the custody of the State Department of
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Mental Health and provided with programming that shall afford the
person with treatment for his or her diagnosed mental disorder in a
securefacility designated by the Director of Mental Health if it isyen
beyond a reasonable doubt that the person is a sexually viobefatpr.
Existing law provides that if the Director of Mental Health
determineshat the person’s diagnosed mental disorder has so changed
that the person is not likely to commit acts of predatory sexual violence
while under supervision and treatment in the community, the director
shall forward a report and recommendation for conditional release to
the superior court of the county in which the person was convicted of
the offense for which he or she was committed to the jurisdiction of the
Department of Corrections and the court shall set a hearing, as
specified. Existing law provides that a person who has been committed
as a sexually violent predator may petition the court for conditional
release with or without the recommendation or concurrence of the
Director of Mental Health. Existing law provides that upon receipt of
a petition from the Director of Mental Health or a committed person,
if that petition is not based upon frivolous grounds, the court shall hold
a hearing to determine whether the person committed would be a
danger tathe health and safety of others in that it is likely that he or she
will engage in sexually violent criminal behavior due to his or her
diagnosed mental disorder if under supervision and treatment in the
community, if not, the court shall order the committed person placed
with an appropriate forensic conditional release program operated by
the state for one year. Existing law provides that at the end of one year,
the court shall hold a hearing to determine whether the person should
be unconditionally released from commitment or placed on outpatient
status. Existing law provides that before placing a committed person in
a state-operated forensic conditional release program, the community
program director designated ltlge State Department of Mental Health
shall submit a written recommendation to the court, as specified.
Thisbill would provide that if the Director of Mental Health forwards
to the court a report and recommendation for conditional release of a
person committed as a sexually violent predator, or a person so
committed petitions the court for conditional release, the court shall
appoint 2 independent professionals selected from a list maintained by
the Director of Mental Health to evaluate the readiness of the person
for placement in the community under reasonable terms and conditions.
This bill would provide that if a committed person petitions the court for
release, the court shall, within 5 court days, give notice to the Director
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of Mental Health that the person has filed a petition for conditional
release. This bill would provide that if both professionals concur that
the person’s diagnosed mental disorder has so changed that the person
is not likely to commit acts of predatory sexual violence while under
reasonable terms and conditions for supervision and treatment in the
community, the court shall forwaabpies of theaports tahe Director
of Mental Health and shall set the matter for hearing. If there is not
agreement dhe 2 pofessionals, the court would deny the petition. This
bill would provide that the Dactor ofMental Health shall report to the
court as to whether he or she concurs with the opinions and conclusions
of the 2 independent professionals in the reports submitted. This bill
would provide that if a hearing is held the determination to be made
shall be whether the person committed would be a danger to the health
and safety of others in that it is likely that he or she will engage in
sexually violent criminal behavior due to his or her diagnosed mental
disorder if under reasonable terms and conditions for supervision and
treatment in the community. This bilbuld require that before placing
a committed person in a state-operated forensic conditional release
program, the community program director designated by the State
Department of Mental Health would submitvatten recommendation
to the court stating reasonable terms and conditions for supervising and
treating the committed person in the community.

The bill would declare that it is to take effect immediately as an
urgency statute.

Existing-law-requires the-Department o Motor-vehicles-to-design
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SE|IB|EHS|II|SS to attend HlllveISIEIeS er-colleges—community-colleges, or

\Vote: -majerity 5. Approprlatlon no. Fiscal committee: yes.
State-mandated local program: no.

OCO~NOUITRA,WNE

The people of the State of California do enact as follows:

SECHON-1—Section-5090isaddedtethe-Vehicle Code, to

SECTION 1. Section 1600 of the Penal Code is amended to
read:

1600. Any person committed to a state hospital or other
treatmenftacility under the provisions of Section 1026, or Chapter
6 (commencing with Section 1367) of Title 10 of this code, or
Section6316 or 6321 of the Welfare and Institutid®@de may be
placed on outpatient status from that commitment subject to the
procedures and provisions of this title, except that a
developmentally disabled person may be placed on outpatient
status from that commitment under the provisions of this title as
modified by Section 1370.4. Any person committed as a sexually
violent predator under the provisions of Article 4 (commencing
with Section 6600) of Chapter 2 of Part 2 of Division 6 of the
Welfare and Institutions Code may be placed on outpatient status
from that commitmentinder reasonable terms and conditions for
supervisiorand teatment in the communityaccordance with the
procedureslescribed inFitle-15{cemmencing-with-Seetien-1600)
of-Part2-efthe-Penral-Cedgections 1605 to 1610, inclusive

SEC. 2. Section 6607 of the Welfare and Institutions Code is
amended to read:

6607. (a) Ifthe Director of Mental Health determines that the
person’diagnosed mental disorder has so changed that the person
is not likely to commit acts of predatory sexual violence while
under reasonable terms and conditions feupervision and
treatment irthe community, the director shall forward a report and
recommendation for conditional release in accordance with
Section 6608 to the county attorney designated in subdivision (i)
of Section 6601, the attorney of record for the person, and the
committing court.

(b) When a report and recommendation for conditional release
is filed by the Director of Mental Health pursuant to subdivision
(a), the court shall appoint two independent professionals in
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accordance with subdivision (b) of Section 6608 to evaluate the
readiness of the person for placement in the community under
reasonable terms and conditions. After the court receives reports
from both appointed independent professionals, the court sdtall

a hearing in accordance with the procedures set forth in Section
6608.

SEC. 3. Section 6608 of the Welfare and Institutions Code is
amended to read:

6608. (a) Nothing irthis article shall prohibit the person who
has been committed as a sexually violent predator from petitioning
the court for conditional release and subsequent unconditional
discharge without the recommendation or concurrence of the
Director of Mental Health. If a person has previously filed a
petition for conditional release without the concurrence of the
director and the court determined, either upon review of the
petition or following a hearing, that the petition was frivolous or
that the committed person’s condition had not so changed that he
or she would not be a danger to others in that it is not likely that
he or she will engage in sexually violent criminal behavior if
placedunderreasonable terms and conditions 8upervision and
treatment in the community, then the court shall deny the
subsequent petition unless it contains facts upon which a court
could find that the condition of the committed person had so
changed that a hearing was warranted. Upon receipt of a first or
subsequent petition from a committed person without the
concurrence of the director, the court shall endeavor whenever
possible to review the petition and determine if it is based upon
frivolous grounds and, if so, shall deny the petition without a
hearing. The person petitioning for conditional release and
unconditional discharge under this subdivision shall be entitled to
assistance of counsélhe court, within five court days, shall give
notice to the Director of Mental Health that the person has filed
a petition for conditional release pursuant to this section.

(b) If the court determines that the petition is not frivolous, it
shall refer the person for evaluation by two independent
professionals. The professionals shall be selected from a list
maintained by the Director of Mental Health and shall meet the
criteria set forth in subdivision (g) of Section 6601. The reports of
the independent professionals shall be submitted to the court
within a reasonable period of time set by the court. If both
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professionals concur that the person’s diagnosed mental disorder
has so changed that the person is not likely to commit acts of
predatory sexual violence while under reasonable terms and
conditions for supervision and treatment in the community, the
court shall forward copies dhe reports to the Director of Mental
Health and shall set the matter for hearing and give notice in
accordance with subdivision (c). If the two professionals do not
concur that the person’s diagnosed mental disorder has so
changed that the person is not likely to commit acts of predatory
sexual violence while under reasonable terms and conditions for
supervision and treatment in the community the court shall deny
the petition.

(c) The court shall give notice of the hearing date to the attorney
designated in subdivision (i) of Section 6601, the retained or
appointed attorney for the committed person, and the Director of
Mental Health at least 15 court days before the hearing date.

£e)-Within 10 court days of receipt of this notice, the Director
of Mental Health shall report to the court as to whether he or she
concurs with the opinions and conclusions of the two independent
professionals in the reports submitted pursuant to subdivision (b).

(d) No hearing upon the petition shall be held until the person
who is committed has been under commitment for confinement
and care in a facility designated by the Director of Mental Health
for not less than one year from the date of the order of commitment.

(e

(e) The court shall hold a hearing to determine whether the
person committed would be a danger to the health and safety of
others in that it is likely that he or she will engage in sexually
violent criminal behavior due to his or her diagnosed mental
disorder if undereasonable terms and conditions supervision
and treatment in the community. If the court at the hearing
determines that the committed person would not be a danger to
others due to his or her diagnosed mental disorder while under
reasonable terms and conditions upervision and treatment in
the community, the court shall order the committed person placed
with an appropriate forensic conditional release program operated
by the state for one year. A substantial portion of the state-operated
forensic conditional release program shall include outpatient
supervisiorand treatment. The court shall retain jurisdiction of the
person throughout the course of the program. At the end of one
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year, the court shall hold a hearing to determine if the person
should be unconditionally releasiedm commitment on the basis
that, by reason of a diagnosed mental disorder, he or she is not a
danger to the health and safety of others in that it is not likely that
he or she will engage in sexually violent criminal behavior. The
court shall not make this determination until the person has
completed at least one year in the state-operated forensic
conditional release program. The court shall notify the Director of
Mental Health of the hearing date.

() Before placing a committed person in a state-operated
forensic conditional release program, the community program
directordesignated by the State Department of Mental Health shall
submit a written recommendation to the court statirg—which
forensic—conditional—release—program—is—mest—apprepriate
reasonable terms and conditiofts supervising and treating the
committed persormn the communitylif the court does not accept
the community program director’'s recommendation, the court
shall specify the reason or reasdaherefor, andor its final order
on the record. The procedures described in Sections 1605 to 1610,
inclusive, of the Penal Code shall apply to the person placed in the
forensic conditional release program.

@_

(g) If the court determines that the person should be transferred
to a state-operated forensic conditional release program, the
communityprogram director, or his or her designee, shall make the
necessary placement arrangements and, within 21 days after
receiving notice of the court’s finding, the person shall be placed
in the community in accordance with the treatment and
supervision plan unless good cause for not doing so is presented
to the court.

{g)-

(h) If the court rules against the committed person at the trial
for unconditional release from commitment, the court may-place
order the committed persorontinuedon outpatient status in
accordance with the procedures described -in—Fte 15
{eommencingnith-Section-1600)-of Part 3ections 1605 to 1610,

inclusive,of the Penal Code.

6:9_
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(i) If the court denies the petition to place the person in an
appropriate forensic conditional release program or if the petition
for unconditional discharge is denied, the person may not file a
new application until one year has elapsed from the date of the
denial.

() In any hearing authorized by this section, the petitioner shall
ha\_/e the burden of proof by a preponderance of the evidence.

(k) If the petition for conditional release is not made by the
. e ; , itted
Director of Mental Healthno action on the petition shall be taken
by the court without first obtaining the written recommendation of
the director of the treatment facilitwhere the person has been
receiving treatment

o

(I Timespent in a conditional release program pursuant to this
section shall not count toward the term of commitment under this
article unless the person is confined in a locked facility by the
conditional release program, in which case the time spent in a
locked facility shall count toward the term of commitment.

SEC. 4. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety
within the meaning of Article IV of the Constitution and shall go
into immediate effect. The facts constituting the necessity are:

In order to ensure the public’s safety from sexually violent
predators who may be eligible for release without adequate
treatment, it is necessary for this act to take effect immediately.
read:
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